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FEDERAL EXPRESS AND
CERTIFIED - RETURN R
RECEIPT REQUESTED TTCEry -

Valdas V. Adamkus .

Regional Administrator L2R wes

Gail C. Ginsberg o Us en

Regional Counsel T

U. S. Environmental Protection C
Agency

Region 5

77 West Jackson Boulevard

Chicago, IL 60604-3590

i

RE: Stickney Avenue Landfill and
Tyler Street Dump (the "Sites")

Dear Mr. Adamkus and Ms. Ginsberg:

This letter is to follow up on my letter dated July 26, 1995. As is evident from the
attachments to the July 26 letter, Matlack has requested several times that it be dropped as a
PRP at the Site.

Based on the information obtained pursuant to Matlack’s FOIA suit last year, Matlack
learned that the only information U.S. EPA relied upon to name it as a PRP at the Site was the
following notes of a telephone interview taken by a U.S. EPA Civil Investigator, Frank Boenzi:

"[Sherwin] would haul paints, solvents, cans, 55 gal. drums.
Waste from Matlack Co. on East side of Toledo would be picked
up and brought to dump. Matlack was a customer of Vallet.
Dumped to Stickney and Tyler."

Mr. Sherwin has denied making any such statement several times. The denials are
included in the affidavits included with my prior letter.
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July 27, 1995

The last affidavit executed by Mr. Sherwin should settle once and for all whether Mr.
Sherwin’s recollection of events in 1963 through 1965 can be relied upon to connect Matlack
to the Site. It cannot.

Mr. Sherwin delivered all manner and sizes of containers to Matlack and other customers
of Vallet Paint. On occasion, he would pick up empty 55 gallon drums from some of these
customers and return them to Vallet Paint for recycling. He did not pick up any of the smaller
containers. He never took any containers, drums or waste from a Vallet Paint customer to the
Site.

Mr. Sherwin and the other Vallet Paint driver may have delivered about 250 drums per
year to various customers, including Matlack. Some of these drums he would pick up again.
He does not recall how many. Some were empty, some had residue in them. He does not recall
how much or what the residue was. Mr. Sherwin believes that he probably picked some drums
up from Matlack since it was a major customer.

Vallet Paint either reused drums or sent them to recyclers. Mr. Sherwin guesses that
only two to three drums per year were sent by Vallet Paint to the Site or to the Dura or
Matzinger landfills. They may or may not have gone to the Site at all. These small handful of
drums would probably have been drums that were punctured or otherwise damaged so that they
were not recyclable. They may or may not have been drums that had been used by a customer.
That is the full extent of the connection.

In response to my latest FOIA request, Ms. Estes produced a transcript of a deposition
taken late last year (November 30, 1994) of a former employee of Gulf Oil, Mr. John T. Radon.

The transcript reveals that Matlack is a common carrier and that it hauled product for
Gulf Oil. This may be true, but it has no relevance to liability at the Site.

In my letter to Ms. Estes dated June 27, 1995, 1 referred her to the transporter exemption
under CERCLA.

In her response to me by letter dated July 17, 1995, Ms. Estes states as follows: "If 1
were to find Matlack, as a common carrier, transported wastes to the site, I would not remove
Matlack from the PRP list merely because of Matlack’s assertions that it cid not choose the

disposal site."
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This is contrary to U.S. EPA’s stated policy that it will not designate a common carrier
as a PRP until it has some indication that the common carrier has selected the disposal site. See
Memorandum from G. Lucero and F. Stiehl to EPA Regional Counsels and Regional Waste
Management Division Directors, December 23, 1985.

As far as I know, this internal memorandum is still in force. As recently as this month,
U.S. EPA Region 6 agreed to drop Matlack from a site based on this memorandum (See
attached correspondence with Carl E. Bolden at Region 6).

Ms. Estes has been provided with numerous affidavits from Matlack officials and Vallet
Paint officials. Some are included or referenced in my prior letter to you. I am sure that her
files also contain the testimony of a number of other witnesses that failed to connect Matlack to
the Site. We have not yet asked for these in our FOIA requests.

It is my hope that you concur that the lack of any credible connection between Matlack
and the Site, coupled with EPA’s entirely unethical conduct in its investigation, dictate that
Matlack should be dropped from this Site.

Please feel free to contact me at my direct line of 302/426-2806 should you care to
discuss any of this further. In any event, I would appreciate a prompt written response to this
request.

Thank you.
_Very truly yours,
s St 5K
al;s M. Belohoubek
Vice President - General Counsel
KMB/gmh
Attachments
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TELECOPY AND
CERTIFIED - RETURN
RECEIPT REQUESTED

Sherry L. Estes, Esquire

Assistant Regional Counsel

U. S. Environmental Protection
Agency

Region 5

77 West Jackson Boulevard

Chicago, IL 60604-3590

RE: Stickney Avenue Landfill and
Tyler Street Dump (the "Sites")

Dear Ms. Estes:

This is to follow up on your letter to me dated June 23, 1995. Your letter was intended
as a partial response to my FOIA request of May 19, 1995. Attached to your letter is a single
item - a transcript of a deposition taken on November 30, 1994 of a former employee of Gulf
Oil, Mr. John T. Radon.

Cespite ihe fact that you focused a great deal of your interrogaiion on Matlack, none of
Mr. Radon's responses in any way connect Matlack to the Sites. You did establish that Matlack
is a common carrier and that it hauled product for Gulf. This is well known but has no relevance

to liability at the Sites.
On pages 56 and 57 of the transcript, Mr. Radon responds as follows:

"Q:  You never saw Matlack dump at the Dura Landfill?
No.

A:
Q Did you ever see anyone dump at the Stickney Landfill?
A:  No."
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Even if Matlack had hauled waste to the Sites as a common carrier, because Matlack
policy has always been not to chose a disposal site, Matlack could have no liability under
CERCLA due to the transporter exemption. I would be pleased to provide you with additional
information on this exemption if you are not familiar with it. We have had occasion to look into
this exemption several times in the past.

Far more disturbing is the exchange on page 41 of the transcript involving notes of your
civil investigator, Mr. Frank Bolenze. You refer Mr. Radon to a statement in the notes of Mr.
Bolenze's interview of Mr. Radon which indicate that Mr. Radon stated that Matlack took 8,000
gallon tankers to the Dura Tandfill. Mr. Radon replied that while driving on the Expressway
near the Landfill, he saw R T & T, another carrier, delivering loads there but that he never saw
Matlack there.

I have reason to believe that Mr. Bolenze is the same investigator that falsely alleged that
Larry Sherwin told him that Matlack dumped waste at Stickney and that I obtained Mr. Sherwin's
affidavit through coercion.

I trust that you will include in your response to my May 19, 1995 FOIA request any notes
which Mr. Bolenze took in any of his interviews that in any way relate to Matlack. I would also
like to see copies of any instructions given to him (including oral instructions that he may have
written down) relative to the manner in which to conduct these interviews.

As with my prior correspondence, I would ask that you make this letter a part of the
administrative record. Thank you.

Very truly yours,
é@(&/{d& éc(/_,{( '

Klaus M. Belchoubek
Vice President - General Counsel

KMB/gmh
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